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Making the Most of the New Policy Guidance on FOIA 

Fee Waivers 



flu Richard Ehlke. Esq.. Specialist in American Public Law.Amencan Law 
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liberally construed. A policy statement issued by the Attorney Gen^l m 
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stances and mandated a generous fee waiver practice 111 300.7 vjj. 

m— Waiver PoUcy. The Department of Justice recently issued new 
MeS heads on the administration of the fee waivw provisions of 
SJi^^lDOollS^designed to replace the 1981 policy. The guidelines unmedi- 

S,^K!1S ‘t.“ 
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Th, guidelines list five general factors agencies are to consider in determining 
whrahJTte waived is Granted because disclosure of the requested documents 
primarily benefits the general public. They are: ... 

* Whether there is a genuine public interest in the subject matter of the doc- 
um«^The --public” to be benefited must be distinct torn the requester alont 
^ Slicy mmorandum also indicat« that .« >s not m the Public interest to 
arant a waiver solely on the basis of indigency of the requester. .. 

^ The value of the records to the public; whether the informauon contributes 

to is already in the public domain. Denial of a fee 

w*ver is deemed appropriate, for instance, if the material is available in the 

a8 #7dL P rity'mTqi^ifiMtTons of the requester; ability and intmtion to effe- 
tivSy* convey information to the public. The guidelines *£ 

requesters should specifically describe their qualifications, the .Mtme of rhar 
rnearch and the purposes for which they intend to use the requested material. 
T£^*<«£Tof the requester; comparison of person^ ven«publ,c m- 
ter" t Commercial interests, first-party interest in one’s own recorcU, and £e 
interrats of parties seeking records for use in litigation were identified as the 
types of personal interests to be assessed. 

Justice Department’s policy differs little. The basic criteria outlined above 
differ little fromthose contained in the Attorney General s memorandum on the 
W? ^ the Act and the 1981 superseded Carter a^trauon 

guidelines. They also reflect considerations courts have d^ed rrievant to the 
fee waiver question. The memo as a who|e. however, myites agencies to J*" * 
harder look at fee waiver requests, and its motivation is to reverse what was 
tw libemfa policy of granting fee waivers. OMB communications .prior 
to issuance of the Department’s memo anticipated a policy lb* 1 strictly and nar- 
rowly interpreted the FOIA’s fee waiver provisions. The resulting articulation of 
the policy seems to satisfy that hope. 

Death of suggestions regarding implementation. One striking aspect of the 
memorandum is its lack of encouragement to agencies to grant waiv « to quah- 
fied requesters. Prior guidance had urged agencies to be generous and suggated 
practices to faciliute qualification for waivers. Agenaes were told ^ 

auesters to reformulate requests if difficulties arose in either complying with the 
reaurat* or° determining its public interest component. Establishing an admmistra- 
[weTpo^l mXnism for fee decisions was also suggested. Parual waivers were 
encouraged if the agency found complete waiver wasn’t warranted. The new pol- 
icy statement contains none of these suggestions to agenaes. 

Guidelines focus on unrepresentative cases and excerpts. The narrow foras 
of the guidelines is also reflected in the curious mix of cases cited. Nrarly Imlf 
the cases relied on by the Department involved requests by prisoners or cx- 
convicts for their own records. Such cases predominate in fee waiver ^se law 
They usually provide little guidance tq agenaes. given the obvious absmce of 
oublic interrat in the records. If they were the only authority available, reliance 
on them would bt understandable. The memorandum omit* < “filSSJE oMto 
however and cites others for propositions not central to the holdings of -he 
case. The indusion of these panidlyand wholly omitted ££ 

ina doubt on the basic accuracy of the description of the elements to be gene 1 
all* considered in fee waiver cases — might have provided illustrations o 

agencies in making fee waiver decisions and to requesters or litigants in structur- 
ing their fee waiver requests. — 

CFmou 17*19 esadMtO 

, FOU Uodau. a quarterly publication ol the Juauca Department * Office of Information ^ 

Swtlinad other conudarauon* (or tfenoe*. mdudin. the ^^SeLnd tides. that “an agency that 

wmvutv at nr cm dm I for adminiatnuvc appeal in fee waiver caar* . The article co . jLr f L AI , 

statute and with sound administrative practice." 4 FOlA Update 4 (January 19.3). 
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F s^pp 1158 [3 GDS 1183.017]. the court held that "(insofar as the agency s 
determination was based on the risk to the pubhc fisc in waiving fees for pro- 
spective authors without a guarantee of future public benefit, it was based on a 
factor ‘not controlling under the terms of the statute and was. therefore, arbi- 
S ^d «pncious " It noted that courts seem “most wdl.ng to overrule 
agency fee determinations in cases in which authors sought > n *?™ an ° n ofu fj 
thcr their research into topics of historical interest. 548 F Supp at UoU [J 

G Eudly 3 ’v Centraf^ntelligence Agency (DD.C. 1979) 478 F ^ U PP 
*179 1 381 is similarly used. It is cited in the memorandum for the self-evident 
proposition that a fee waiver or reduction is appropriate ^der the ^tute only 
when the benefit to the general public is primary. However. &e demston 
I„n« useful cautionary advice to agencies in the course of rejecting the agency 
decision not to waive fees: 

In the instant case, the Central Intelligence Agency’s determination not to waive 
Fees was based on its assessment that few documents will be released in response to 
Plaintiff’s request. That determination was arbitrary and capricious because it was 
based on a factor that is not controlling under the terms of the statute. The statu 
does not permit a consideration of how many documents will ultimately be rdeaserL 
The Courtnotes. moreover, that a single document may. in the present coat qt ’ ,ub ~ 
stan dally enrich the public domain. In addition, knowledge of the quantity of resjwn- 
sive documents in agency files alone, or of the absaoe of such document* .Ueff bene- 
fits the public by shedding light on the subject of PlamUfTs research. 478 F Supp at 

1177. . . 

•-THE LESSON-*- Don’t let an agency get away with the argument that the 
quantity of dau at stake is too limited. Both Diamond and Eudey contain relevan t 
judicial discussions of what agencies can and cannot do in making fee waivw determi- 
nations. These aspects of the cases, however, weren’t highlighted in the Depamnat* 
memorandum. Other cases were ignored completely. For example. Allen v FB 
(DD.C. 1982) 551 F Supp 694 [2 GDS 182.242] the court rejected the agency s denial 
of fee waiver to a researcher examining the work of the House Select Commute on 
Assassinations. It noted that while the agency recced seven factors ° 

waiver detemunation (factors that are also recited m the pohqr gu.de). tt*d«n prop- 
erly apply them to the requester’s case. The court ut Fitzgibbon v CIA (DD.C 1976) 
No. 76-700, also held the requester entitled to a fee waiver, rejecting as irrelevant the 
fact that the agency perceived an obligation to the public to collect fees for processing 
FOIA requests. See also. Wooden v Office of Juvenile Justice Assistance (DD.C 1981) 
2 GDS 181,123. 

The use of another case. Shaw v. CIA. (DD.C 1982) 3 GDS f83.009.atao 
reveals the narrower focus of the Department’s guidelines. It is ct ted for the 
proposition that “No matter how interesting or vital the subject matwj of are- 
quest. the public is benefited only if the information rdeased meanmghilly con- 
tributes to the public development or understanding of the su^ect. Itis true 
that the court upheld the agency’s denial of fee waiver and ^ 
viewed as supportive of the general proposition ammiUted bytbeD^amnait 
However, the agency's denial was accompanied by what the court described 
“significant caveat”, namely, that the agency would reconsider 
the basis of documents retrieved in response to the request, the ‘WJ* 
eludes, “independently or with the assistance of the plaintiffs , that release of the 
documents would benefit the general public. 

•-CONSIDER GOING FOR HALF A PIE-*- The agency in Shaw also set a cal- 
ins on copying charges for each of the plaintiffs’ requests. Fee reduction as an alterna- 
tive to complete waiver and reconsideration of the waiver decision at later stages of 
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the administrative process are elements of the fee waiver decision that both agencies 
and requesters should be aware of. There is no discussion of them in the Department’s 
memorandum and cases such as Shaw, which illustrate those options, are not high- 
lighted See also. Lybarger v Cardwell (CA-1 1978) 577 Rd 764 (fee reduced); Bums 
v CIA (MD Term. 1981) 524 F Supp 448 (2 GDS 182.027] (requester invited to re- 
structure request). 

The Guidelines aren't the last word. Despite the shortcomings of the policy 
guide, agencies will undoubtedly rely on it and requesters and litigants must be 
prepared to adapt to it Agency fee waiver decisions are judicially renewable. 
However, agency action will only be overturned if found to be arbitrary and ca- 
pricious, a difficult standard for an unsuccessful requester to establish. As noted 
above, though, there have been judicial reversals of agency fee waiver denials. 
Those cases establish that courts will scrutinize agency decisions in appropriate 
n it is also possible that agency stinginess with fee waivers resulting from 
the new guidelines will prompt more litigation of this issue and development of 
a body of case law favorable to waiver requesters. 

More Documentation Necessary- In light of the new guidelines, requesters 
may now have to supply more information to buttress their requests for waiver 
of fees While identity and motivation of the requester are not usually relevant 
to entitlement to records under the Act, they may be crucial factors at the fee 
waiver stage of the case. That stage of the case should also commence at the 
tirm? the request for documents is made. Agencies might not begin processing a 
request without assurance that fees will be paid. Down payments may also be 
demanded before document search begins. Thus, establishing qualifications for 
fee waiver or reduction is one of the first things a requester should do. 

»-KEY YOUR REQUESTS TO THE GUIDELINES’ STANDARDS-** A fee 
waiver request should be keyed to the standards in the new guidelines. It can’t be as- 
sumed that agencies will automatically infer entitlement to waiver from one’s status or 
the nature of the documents requested. Journalists and members of public interest 
groups have already been asked to supply information substantiating the public inter- 
est in requested disclosures under the new guidelines. 

If waiver of the entire cost of search and copying is denied, the requester 
should seek a reduction of fees or ask that the agency establish a ceiling for his 
particular request. Where the request is wide-ranging, requiring extensive search 
without assurance that significant records will be found, agencies can also be 
requested to reconsider initial waiver or reduction denials on the basis of the 
public interest in the documents ultimately retrieved and disclosed. Requesters 
have successfully pursued these routes in the past. See e.g., Shaw, Lybarger, su- 
pra. 

DON'T COUNT ON CONSISTENCY -► While one stated goal of the Justice 
Department’s fee waiver guidelines is to produce consistency among agencies in the 
administration of the waiver provisions of the Act, agency practice is still likely to 
vary considerably. Fee waiver decisions are made on a case-by-case basis. 

Look beyond the guidelines. The guidelines are not binding, in the sense that 
agencies are directed by law to adopt them, and some agencies may be more 
sympathetic to the guidance than others. The guidelines do correctly catalog 
considerations that are appropriate to the waiver decision. The change in policy 
is more one of tone and motivation rather than application of dif fere nt legal 
standards. By looking behind some of the cases cited by the Department and 
supplementing the guidelines with the cases omitted and discussed above, agen- 
cies and requesters gain a more complete picture of the “law of fee waiv- 
ers. While there is a feeling that it’s a “whole new ballgame” with respect to fee 
waivers, the long-term impact of the guidelines is uncertain. Closer congressional 
scrutiny of the fee waiver practices of agencies, which has already begun, and 
the likely increase in litigation over the question may provide a counterpoise to 
the Department’s restrictive policy guidance. 

The views expressed are solely those of the author. 
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